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IN THE SUPREME COURT OF THE STATE OF IDAHO 




THE STATE OF IDAHO, IDAHO 
TRANSPORTATION BOARD, 
P laint(fJlRespondent. 
Supreme Court No. 38344-2010 
APPELLANT'S NOTICE OF SUPPLEMENTAL AUTHORITY 
Appeal from the District Court of the Fourth Judicial District of the State of Idaho 
in and for the County of Ada 
District Case No. CV OC 0903179 
The Honorable Ronald J. Wilper, District Judge, presiding. 
Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Attorneys for Defendant/Appellant 
HI Boise, LLC 
Mary V. York, ISB No. 5020 
Theodore S. Tollefson, ISB No. 6813 
HOLLAND & HART LLP 
101 S. Capitol Boulevard, Suite 1400 
P.O. Box 2527 
Boise, Idaho 83701 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
Attorneys for Plaint@Respondent State of Idaho, 
Idaho Transportation Board 
COMES NOW Appellant HI Boise, LLC, by and through its counsel of record, Greener 
Burke Shoemaker, P.A., pursuant to Idaho Appellate Rule 34(£)(1), and hereby provides notice to 
this Court and all parties of additional authority relevant to the issues in this Appeal: 
Authority - House Bill 583, as passed by the Sixty-first Legislature of the state of Idaho, 
Second Regular Session (2012), and signed into law by Governor C.L. "Butch" 
Otter on April 5, 2012. The Bill Text, Statement of Purpose, Fiscal Note, and 
legislative history are attached hereto as Exhibit A, for the Court's convenience. 
Relevant Issues On Appeal - A, B, D and E, as set forth in Appellant's Opening Brief 
on Appeal, filed with this Court on July 7, 2011. 
The authority presented herein had not yet been introduced in the Idaho Legislature, let 
alone been passed or signed into law, at the time of Appellant's submission of its Opening and 
Reply briefing on appeal. It was therefore not possible for Appellant to include citation to this 
authority in the briefing on appeal. Appellant files this Notice to bring to the attention of the 
Court and the parties this additional authority, on which Appellant intends to rely during oral 
argument. 
RESPECTFULLY SUBMITTED this j()-f'-day of May, 2012. 
GREENER BURKE SHOEMAKER P.A. 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
950 W. Bannock Street, Suite 900 
Boise, ID 83702 
Telephone: (208) 319-2600 





Thomas J. Lloyd III 
Attorneys for Defendant/Appellant, HI Boise, LLC 
APPELLANT'S NOTICE OF SUPPLEMENTAL AUTHORITY - 2 
19106-002 (463092) 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the IDf"..day of May, 2012, two (2) true and correct 
copies of the within and foregoing instrument was served in the designated manner upon: 
MaryV. York 
Theodore S. Tollefson 
HOLLAND & HART LLP 
101 S. Capitol Blvd., Ste. 1400 
P.O. Box 2527 
Boise, ID 83701-2527 
D U.S. Mail 
D Facsimile (208) 388-1300 
~ Hand Delivery 
D Overnight Delivery 
D Email: 
~--rthl ~ 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
APPELLANT'S NOTICE OF SUPPLEMENTAL AUTHORITY - 3 
19106-002 (463092) 
EXHIBIT "A" 
LEGISLATURE OF THE STATE OF IDAHO 
Sixty-first Legislature Second Regular Session - 2012 
IN THE HOUSE OF REPRESENTATIVES 
HOUSE BILL NO. 583 
BY REVENUE AND TAXATION COMMITTEE 
AN ACT 
2 RELATING TO HIGHWAYS AND BRIDGES; AMENDING SECTION 40-102, IDAHO CODE, TO 
3 PROVIDE FOR A DEFINITION OF "ACCESS EASEMENT"; AND DECLARING AN EMER-
4 GENCY. 
5 Be It Enacted by the Legislature of the State of Idaho: 
6 SECTION 1. That Section 40-102, Idaho Code, be, and the same is hereby 
7 amended to read as follows: 
8 40-102. DEFINITIONS -- A. 
9 (1) ~ "Access easement" also commonly and sometimes legally referred 
10 to as a "deeded access" means a property right running wi th the land and 
11 appurtenant thereto for purposes of vehicular ingress and egress at a 
12 designated location from private property to the pUblic highway or pub-
13 lic right-of-way created by a written document, contract or deed by ex-
14 ception between the state or any political subdivision of the state of 
15 Idaho and the landowner. If the easement does not specify the type of 
16 use which may be made of the easement, for example, farm access, heavy 
17 industrial, etc., the easement is not limi ted to any type (s) of access. 
18 (b) If the governmental entity with jurisdiction over the road that the 
19 property has a "deeded access" to denies the property owner the right 
20 to use the easement, the denial shall constitute a taking of the access 
21 right for which just compensation shall be owed. 
22 ill "Activities, commercial or industrial." (See "Unzoned commercial 
23 or industrial areas," section 40-122, Idaho Code) 
24 (-2-l) "Advertising business, outdoor." (See "Outdoor advertising busi 
25 ness," section 40-116, Idaho Code) 
26 (.J.j) "Advertising display" means advertising structures and signs. 
27 (4~) "Advertising structure (s)" or "structure (s)" or "sign (s)" means 
28 any thing designed, intended or used to advertise or inform. "Advertising 
29 structure" or "sign" does not include: 
30 (a) Official notices issued by any court or public body or officer. 
31 (b) Notices posted by any public officer in performance of a public duty 
32 or by any person in giving legal notice. 
33 (c) Directional, warning or information structures required by or 
34 authorized by law, informational or directional signs regarding tele-
~ phone service, emergency telephone signs, buried or underground cable 
36 markers and above cable closures. 
37 (d) An official or public structure erected near a city or county, 
~ and within its territorial or zoning jurisdiction, which contains the 
39 name of the city or county, provided the same is maintained wholly at 
40 public expense. Where a city has been bypassed, but remains within 
41 five (5) miles of an interstate highway or primary freeway, the Idaho 
42 transportation board, in its discretion, may grant the city the right 
2 
to erect and maintain a billboard displaying the name of the city at a 
2 location not to exceed one (1) mile from an interchange primarily serv-
3 ing that ci ty. Billboards erected must be at locations consistent wi th 
4 department regulations and safety standards. 
5 (~.§.) "Agency," as applied to highway relocation assistance as provided 
6 by chapter 20, title 40, Idaho Code, means any subdivision or entity of state 
7 or local government in the state of Idaho authorized by law to engage in any 
8 highway program or perform any highway project in which the acquisition of 
9 real property may resul t in the displacement of any person. 
10 (-62) "Alternate technical concept (ATC) " means an alternative to the 
11 base technical concept that promotes innovation and is equal or better in 
12 quality or effect, as determined by the department in its sole discretion. 
13 (+Q) "Areas, commercial or industrial, unzoned." (See "Unzoned commer-
14 cial or industrial areas," section 40-122, Idaho Code) 
15 (.g.2.) "Areas, urban." (See "Urban areas," section 40-122, Idaho Code) 
16 (-910 "Automobile graveyard" means any establishment or place of busi 
17 ness which is maintained, used, or operated, for storing, keeping, buying, 
18 or selling wrecked, scrapped, ruined, or dismantled motor vehicles or motor 
19 vehicle parts. 
20 (l{}lJ "Average annual net earnings," for the purposes of section 
21 40-2004, Idaho Code, means one-half (1/2) of any net earnings of the business 
22 or farm operations, before federal, state and local income taxes, during 
23 the two (2) taxable years immediately preceding the taxable year in which 
24 the business or farm operation moves from the real property acquired for 
25 the project, or during any other period as the agency determines to be more 
26 equitable for establishing the earnings, and includes any compensation paid 
27 by the business or farm operation to the owner, his spouse, or his dependents 
28 during the two (2) year period, or any other period as determined by the 
29 agency. 
~ SECTION 2. An emergency existing therefor, which emergency is hereby 
31 declared to exist, this act shall be in full force and effect on and after its 
32 passage and approval. 
REVISED REVISED REVISED REVISED REVISED REVISED 
STATEMENT OF PURPOSE 
RS21097Cl 
Property owners typically must make application for an access permit to obtain access to the 
highway or roadway adjacent to their property unless the same is pre-existing. In some cases 
property owners have deeded, recorded access easements which give them legal access rights 
in certain locations and/or for certain uses. This bill would require the governmental agency 
with jurisdiction over the roadway to consider and recognize those legal access rights reflected 
in easements when acting on an access application. In the past, deeded accesses, often given by 
the governmental agency to a property owner in lieu of damages or payment of just compensation 
when a roadway is widened, were recognized. More recently the deeded accesses are being 
ignored and property owners are having to expend substantial costs and fees to try and have their 
legal rights of access recognized. This results in some property owners with means having their 
deeds recognized while others, without means, have theirs ignored. This bill would simply require 
that governments consider the deeds and that if they refuse to recognize them, there is a taking of 
a legal right of access which may require just compensation. 
FISCAL NOTE 
The fiscal impact would be zero unless the government decided to condemn the access rights 
previously granted by deed, in which case they would pay market value for them. The Department 
of Transportation claims it already compensates owners when access is taken, so there would be 
no change with a fiscal impact. This bill merely requires the Department to recognize deeded 
accesses already in existence; the Department has the right under existing law to condemn them 
for just compensation and this does not alter that. 
Contact: 
Name: Senator Chuck Winder 
Office: 
Phone: (208) 332-1307 
Statement of Purpose / Fiscal Note 
REVISED REVISED REVISED 
H0583 
REVISED REVISED REVISED 
Bill Status: H0583 http://www .1 egislature.idaho. gOY II egis lati onl20 12/HO 5 83 Printer Frie ... 
HOUSE BILL 583 
Full Bill Information 
Individual Links: 
Bill Text 
Statement of Purpose / Fiscal Note 
H0583 ........................................................................ by REVENUE AND TAXATION COMMIlTEE 
HIGHWAYS AND BRIDGES - Amends existing law relating to highways and bridges 
to provide for a definition of "access easement." 
02/23 House intro - 1st rdg - to printing 
02/24 Rpt prt - to Transp 
03/07 Rpt out - rec dip - to 2nd rdg 
03/08 2nd rdg - to 3rd rdg 
Rls susp - PASSED - 63-2-5 
AYES -- Anderson, Andrus, Barbieri, Barrett, Bateman, Batt, Bayer, 
Bedke, Bell, Bilbao, Black, Bolz, Boyle, Buckner-Webb, Burgoyne, 
Chadderdon, Chew, Collins, Crane, Cronin, DeMordaunt, Ellsworth, 
Eskridge, Gibbs, Guthrie, Hagedorn, Hart, Hartgen, 
Harwood(DeVries), Henderson, Higgins, King, Lacey, Lake, Loertscher, 
Luker, Marriott, McGeachin, McMillan, Moyle, Nesset, Nielsen, Nonini, 
Palmer, Patrick, Pence, Perry, Raybould, Roberts, Rusche, Schaefer, 
Shepherd, Shirley, Simpson, Sims, Smith(30), Stevenson, Thayn, 
Trail, Vander Woude, Wood(27), Wood(35), Mr. Speaker 
NAYS -- Ringo, Smith(24) 
Absent and excused -- Block(Block), Jaquet, Killen, Thompson, 
Wills 
Floor Sponsor - Ellsworth 
Title apvd - to Senate 
03/09 Senate intro - 1st rdg - to Transp 
03/21 Rpt out - rec dip - to 2nd rdg 
03/22 2nd rdg - to 3rd rdg 
03/23 3rd rdg - PASSED - 35-0-0 
AYES -- Andreason, Bair, Bilyeu, Bock, Brackett, Broadsword, 
Cameron, Corder, Darrington, Davis, Fulcher, Goedde, Hammond, 
Heider, Hill, Johnson, Keough, LeFavour, Lodge, Malepeai, McKague, 
McKenzie, Mortimer, Nuxoll, Pearce, Rice, Schmidt, Siddoway, Smyser, 
Stennett, Tippets, Toryanski, Vick, Werk, Winder 
NAYS -- None 
Absent and excused -- None 
Floor Sponsor - Winder 
Bill Status: H0583 http://www .legislature. idaho .gov /1 egislationl20 12JH05 83 PrinterFri e ... 
Title apvd - to House 
03/26 To enrol 
Rpt enrol - Sp signed 
03/27 Pres signed 
To Governor 
03/28 Rpt delivered to Governor on 03/27 
04/05 Governor signed 
Session Law Chapter 323 
Effective: 04/05/12 
t:'/1A/""Jf\1"'l 11./V'" A~A 
